HOMES FOR SCOTLAND 

PLANNING BILL  - COMMENTS TO THE COMMUNITIES COMMITTEE 

Introduction

1. Homes for Scotland welcomes the general direction of the planning reforms proposed by the Scottish Executive and supports many of the proposals now included in the Planning Bill.  In particular we welcome the drive for change inspired by Scottish Ministers through their focus on Scotland’s economic growth and the link between the operation of the planning system and growing the economy.  Furthermore both the community and developers need to have a shared understanding and confidence in what the planning system will deliver for a particular area.  Co-operation rather than confrontation should be the priority.  Homes for Scotland attaches importance to community involvement and proposes to commission research. 

2. The Planning Bill is essentially a catalyst.  Homes for Scotland acknowledges the important changes to be introduced through the Planning Bill, but without other accompanying and major changes, it will not by itself create a planning system that delivers by stimulating a new development culture in Scotland.  Other required changes include stronger political leadership in each Council, in turn supported by a more proactive approach by Chief Executives and senior management in the Councils, published performance targets for delivering development plans and development management, and a change in the training of new planners that recognises the role and contribution of private sector investment.  The big challenge therefore is to deliver a cultural shift particularly within planning authorities. 

3. Although we support the overall direction of the framework, Homes for Scotland has reservations regarding some of the details proposed in the Planning Bill.  This paper considers those detailed matters on which Homes for Scotland seeks either clarification or changes to the Bill before it receives Royal Assent.  They include:-

· Purpose of planning

· Local development plan

· Supplementary planning guidance

· Major developments – thresholds

· Duration of planning permission

· Planning permission in principle

· Planning obligations (including planning gain supplement)

· Planning fees

· Local authority performance
Purpose of planning

4. Issue of concern – in the comments to the Scottish Executive on the Planning White Paper, Homes for Scotland requested that the Bill should include a statutory purpose for planning reflecting the commitment by the Scottish Ministers in the Foreword to the White Paper that acknowledged the importance of economic development and the role of the planning system in contributing to it.
5. Way forward – Homes for Scotland is disappointed that the Bill does not include a statutory purpose.  If it is not practical to include such a purpose, we request that section 2 of the Bill which adds a new section 3D to the 1997 Act on sustainable development should be amended at subsection (2) to read “….contributing to sustainable development while facilitating and encouraging economic growth” (suggested new text is emboldened).

Local development plans 

6. Issue of concern – the legislative commitment to review plans every 5 years is a useful step forward, but it does not go far enough.  To provide Homes for Scotland members with greater certainty and clarity from the local development plan, importance is attached to the early completion of new development plans.  The Bill should provide for the review, completion and publication of all new development plans within 2 years.
7. Background - the draft legislation provides for the preparation of local development plans including an issues report and the plan itself.  The provisions in the Bill state that they are to be prepared “as soon as practicable after the coming into force of section 2” of the Bill and to be reviewed “at intervals of no more than 5 years” (section 16(1)).  While this is consistent with the White Paper, it does not provide the clarity sought in the Homes for Scotland comments to the Scottish Executive which specifically required new plans to be completed within 2 years of the Act becoming operational and if necessary supported by additional ring fenced resources. Neither does it provide a strong enough commitment to the regular review of the plans.  Additionally the Bill is silent on sanctions where planning authorities do not keep plans up to date. (This is also considered further in paras 40-44)
8. Way forward – section 16(1) provides for the preparation of the plans “as soon as practicable after the coming into force of section 2 of …..Act 2006”.  This does not provide adequate certainty when new plans will either be started or be completed - a worst case scenario could see some plans not being completed and available much before 2011.  Additional powers should therefore be included in the Bill (Section 16) that enable Ministers to specify the commencement date for the preparation of all new development plans.  

9. While a legislative commitment to keep plans under review is a useful step forward, it does not meet fully the needs of Homes for Scotland members.  If the Executive considers it impractical to provide ring fenced resources to achieve the completion of new plans, the Bill must provide for the completion of the review and the adoption of the local development plan by a specified date, preferably within 2-years, not “just to prepare local development plans…” at intervals of no more than 5-years as currently proposed in section 16(1)(a).  We consider this provision in the Bill to be weaker than the equivalent provision for Action Programmes and we recommend that it should be strengthened to make it as strong as section 21(9) which requires that an “authority must keep the action programme under review…”.  The same term should be used in section 16.  

10.  Managing and delivering new local development plans quickly and a commitment to review regularly would be one way for planning authorities to demonstrate that they are addressing cultural change issues referred to in paragraph 2 above.  If planning authorities are not able to demonstrate a significant improvement on this matter, then a major feature of the planning reforms will be in danger of collapse.  Failure to review and keep plans up to date should therefore be acknowledged in the Bill with the inclusion of appropriate sanctions.  We would recommend that an appropriate sanction should be a presumption in favour of planning permission ie deemed consent for development proposals where a local development plan is older than 5-years.  Section 25 of the 1997 Act should therefore be amended to have the effect of imposing a sanction.           

Supplementary planning guidance
11. Issue of concern – if greater use is to be made of supplementary planning guidance to achieve slimmer and more easily read local development plans as required by the Scottish Executive, then such planning guidance must be strictly controlled in terms of both its scope and the publicity and consultation arrangements.

12. Background - the Bill legislates for supplementary planning guidance, which contrasts with the current non-statutory status of supplementary planning guidance.  Section 22 (3) provides for “adequate publicity of the proposal” to adopt and issue supplementary guidance and for representations to be made. The representations are to be considered timeously by the planning authority.  The policy memorandum states also that supplementary planning guidance will focus on a particular planning policy or locality specific issue.  It states – “Examples of the subjects that could be dealt with in supplementary guidance are master plans, development briefs, detailed design guidance and other detailed policy guidance to support development plan policies and proposals.”
13.  Way forward – supplementary planning guidance should not be a mechanism for introducing new policies or additional topics not included in the local development plan, as has occurred, for example, with affordable housing in relation to current local plans.  The guidance should therefore not be an addendum to the adopted plan.  The draft Bill and the policy memorandum lack clarity on this point and one interpretation from the quote above is that they can include “other detailed policy guidance”.  Provisions in the Bill should ensure that new matters or issues should be treated as an alteration to the Plan and not be introduced through supplementary planning guidance.

14. In order to provide increased confidence in the new development system, supplementary planning guidance should be prepared in parallel with the draft plan and published at the same time as the local development plan.  

15. While the Bill provides for publicity and for representations to be received and considered, the process for considering such representations is less formal and structured than at the equivalent stage in local development plan process.  In support of a more open planning system, the planning authority should therefore publish their response to representations and set out full reasons where they are not accepted.  Section 22 (6) states that the guidance must be submitted to the Scottish Ministers and a period of at least 28 days elapse before the guidance is adopted and issued.  It is not clear what Ministers role will be during this 28-day period.  The Bill should therefore provide for representations to be heard before an independent person where in the opinion of Homes for Scotland or other objectors they have not been addressed satisfactorily by the planning authority.

Development management

Major developments
16. Issue of concern – as part of the new hierarchy of developments, Homes for Scotland seeks early clarification of what constitutes a “major” development.  Including even modest housing developments could add to planning delays.  Implicit in the proposed legislation is that all major developments equate with controversy.  This should not be the case where the proposed development is consistent with the local development plan

17. Background - development management section of the Bill (Part 3) provides for a new hierarchy of developments on which the Executive consulted in the Planning White Paper.  While the policy memorandum identifies new rail lines and trunk roads as examples of national developments ie developments identified in the National Planning Framework, it and the other documents are silent on examples of major developments.  The Planning White Paper noted however that the category might include large-scale housing development without defining what scale this might be.  

18. More recently we understand from the evidence given by the Chief Planner and his staff to the Communities Committee on 11 January (Col 2777) that major housing developments would be those of 300 residential units and over.  Homes for Scotland consider this cut-off to be pitched about the right level and would not take issue with the figure.

19. The inclusion of a development proposal in the major development category triggers more comprehensive consultation arrangements not currently required, including a period of at least 12 weeks elapsing between a prospective applicant giving a “proposal of application notice” to the planning authority that an application is to be submitted and the submission of the application.  These arrangements would apply both at the planning permission in principle and detailed planning application stages.  While appropriate for genuine major developments, we would be concerned if onerous arrangements were to be introduced for smaller developments consistent with the development plan.

20. Way forward - Homes for Scotland supports the proposed hierarchy, but the detailed implementation requires more detailed consideration, The evidence provided to the Committee by the Executive is a helpful step forward and provided major residential developments are not defined lower than 300 residential units we support the proposed change.  A lower threshold would be more difficult as the inclusion of the majority of housing development proposals in the major development category is likely to lead to additional delays.

21.  We recognise that such details will be set out in regulations made by statutory instrument, but there are important principles to be established at the Planning Bill stage.  

22. We acknowledge that improved public consultation on housing proposals will be acceptable where the development of a particular site is not provided for in the approved development plan.  However other than in exceptional circumstances this should not be necessary where the principle of development is already established through the adopted local development plan which has been subject to full public consultation.  The local development plan should therefore provide an appropriate level of detail that reassures both local communities and developers.  The drive towards slimmer and more easily read local development plans should not be at the cost of omitting important detail.  Where any detail is dependent on supplementary planning guidance, such guidance must be available at the same time as the local development plan, not at a later date.

23. Where a development is consistent with the local development plan, the majority of housing developments should therefore be included in the “local” category.  These new provisions should only apply in truly major developments, say over 300 residential units as suggested by the Scottish Executive. 

Duration of planning permission

24. Issue of concern – the proposal to reduce the life of a planning consent from 5-years to 3-years is not realistic and is unacceptable.  Providing planning authorities with powers to vary the period in particular circumstances is not an adequate alternative.

25. Background – section 19 of the Bill, which will amend section 58 of the Town and Country Planning (Scotland) Act 1997, will limit the duration of planning permission to 3-years.  This will provide insufficient time to resolve detailed matters during the planning permission in principle stage as in many cases it can take over 2-years, sometimes approaching 3-years, to negotiate a satisfactory outcome to infrastructure issues linked to a housing development such as roads, schools, and Scottish Water matters.  Many of these delaying factors are outwith the developer’s direct control.

26. Other controlling regimes, over which planning authorities have little direct influence, can delay progress in purifying suspensive planning conditions attached to a planning permission.  Matters will be made more difficult should Scottish Water insist that part three expenditure on major trunk sewers would have to be undertaken by the private sector.  Completion of such works may take several years to deliver eg Esk Valley sewer.  Furthermore looking ahead to the possible introduction of a Planning Gain Supplement, it could in some circumstances take longer than 3-years to resolve infrastructure problems if they are dependent on recycled funds from the Supplement. 

27. When these matters are taken together with what appear on the face of it to be strengthened powers for the termination of planning permission (Section 21 of the Bill), Homes for Scotland’s members could be seriously disadvantaged by the proposed reduction in the duration of planning permission.

28. Way forward – the current duration of 5-years is more realistic and must be retained.  We recommend that the reference to 3-years in section 19 (section 1) of the Bill should therefore be amended to read 5-years.

Planning permission in principle
29. Issue of concern - we view the retention of outline planning permission or the equivalent as essential as it is a key stage in the planning application process.  Although the Executive has not retained the term “outline planning permission”, as sought in the Homes for Scotland comments on the Planning White Paper, the provisions in the Bill for planning permission in principle (section 20) are similar to those in the current Act

30. Background – The planning permission in principle stage (formerly outline planning permission) has an important role for the house building industry.  For example, planning gain matters are usually dealt with at the outline stage on major sites and agreement on planning gain at an early stage avoids increasing incremental burdens being placed on developers at the detailed planning permission stage.  

31. Additionally, many major applications are too large to deal with as a single detailed planning application.  Phasing of large sites is important, as it is not always feasible to assess market conditions 5+ years hence precisely.  Over a 5-year period design of a new road or infrastructure can change requiring changes to future phases.  Without an outline application, and in the future planning permission in principle, it is not possible to master plan large redevelopment and renewal sites where the generation of value through this initial planning permission is an important part of the regeneration process.  It establishes value and enables developers to raise funds for development and in doing so plays an essential role in the operation of the land market.  It also enables phasing and infrastructure issues to be resolved.  
32. Way forward – Homes for Scotland attaches considerable importance to the retention of planning permission in principle in the Bill.  The nature of the consultation arrangements both at the permission in principle and detailed stage need to be clarified, as there is the potential for an increased burden and delay for developers.
Planning obligations

33. Issue of concern – planning obligations ((Section 22 of the Bill) can increase the financial burden on developers and also lead to planning delays.  Furthermore the current consultation paper issued by the Chancellor of the Exchequer to introduce a Planning Gain Supplement is not acknowledged in the Bill or the associated documents.   The Executive must explain what the practical implications will be and bring forward the appropriate changes.  Such information is available for England in the Treasury consultation paper.
34. Background - Section 75 (Town and Country Planning (Scotland) Act 1997) is retained (renamed planning obligations) but with new, additional legislation which can be interpreted as a strengthening of their role and use.  Homes for Scotland’s view is that the legislation does not provide sufficient clarity in terms of their scope and use.  Although the new legislation that will allow developers to bring forward unilateral obligations as well as a right of appeal is a positive step forward. The underlying weakness of the existing process leading to planning delays has not been addressed satisfactorily in the Bill.  The Financial Memorandum does however note that the Executive intends to improve the speed of producing planning agreements by issuing clearer guidance and using standard agreements (policy memorandum 274).  We welcome these measures and look forward to them being introduced in advance of the finalisation of the Bill.  

35. The Section 75 section has also been extended with new provisions to provide for good neighbour agreements (Section 23).  It is Homes for Scotland members’ practice to prepare such agreements and new legislative provisions appear excessive and unnecessary.  
36. Way forward - The Bill should provide powers for the Minister to issue guidance and to intervene in circumstances where the planning authority is seeking excessive and unrealistic demands.  Additionally the Bill should in Section 22 anticipate the introduction of the Planning Gain Supplement by HM Treasury and set out clearly the relationship with this and other financial contributions under other legislation.
Planning Fees
37. Issue of concern – increase in fees (part 8 of the Bill) must be accompanied by an improved performance by planning authorities.
38. Background - Section 29 of the Bill provides for a wider range of powers to local authorities to raise income through fees.  The financial memorandum estimates that the average additional cost per development will amount to £20,000.  The fee for a 500-residential development will increase from £13,000 to £40,000. 
39. Way forward - Homes for Scotland accept a modest increase in fees, albeit reluctantly, if there is an improvement in planning authority performance when processing the application.  But without delivery of improved performance, increased fees will be seen as a further unacceptable tax on the business community.  Section 29 must therefore be linked explicitly to improved planning authority performance. 
Planning authority performance
40. Issue of concern – as indicated previously in paragraph 2, the Planning Bill will be an important catalyst for change but in itself will not deliver an improved planning system.  To be successful it must be accompanied by a culture change in planning authorities and any assessment of performance should be open to public scrutiny.  

41. To generate confidence in the new planning system, local authority performance should be measured by development plans including clear targets and anticipated outputs.  Development plans should set out the proposed levels of growth including the scale of new housing as a means of measuring the success or otherwise of the plan. Where the targets are not met, the Bill should provide for sanctions.   Furthermore development management performance measures should be reviewed by the Executive and more realistic targets introduced – 12-months + to process a planning application for housing developments is unacceptable, particularly if fees are to be increased.

42. Background – part 7 of the Bill provides for a structured and systematic assessment of local authority performance to support the delivery of a more efficient planning system.  While there is no specific reference to planning audits, as requested by Homes for Scotland, the new legislation enables Ministers to conduct an assessment (Section 251B) which could include audits.  
43. Way forward - the Bill presents this change as an enclosed process between Scottish Ministers and the local authority.  The underlying legislative weakness is that the report of the assessment is not for wider publication available to all interests.
44. Of equal importance are the actions and measures to be adopted and taken forward by under-performing local authorities to deliver an improved and more effective performance, not just the audit process.  The Bill does not provide for the disclosure of such measures and it will not therefore be possible for developers or communities to establish whether and how planning authorities are improving and addressing cultural change issues.  As part of the culture change, the Bill should provide incentives for rewarding good performing authorities and sanctions where targets are not met.

Conclusion

45. In their comments to the Scottish Executive on the Planning White Paper, Homes for Scotland indicated their general support for the proposed direction of planning reforms. It nevertheless had a number of detailed reservations, some of which have not been addressed satisfactorily and are carried forward into the Planning Bill.  Homes for Scotland looks to the Communities Committee to give consideration to the detailed points raised in these comments. 

Homes for Scotland

Edinburgh

16 February 2006
PAGE  
1
Homes for Scotland
Evidence to Communities Committee

